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All in the Family: Who Has Authority 
to Make Health Care Decisions?

Every adult is presumed to have the 
capacity to make his or her own medical 
decisions pursuant to the New York Public 
Health Law,1 unless there has been a prior 
court determination and/or a court appoint-
ed guardian who is authorized to make med-
ical decisions for that individual. Capaci-
ty is defined as the ability to understand and 
appreciate the nature and consequences of 
the proposed health care, to include the ben-
efits of and the alternatives to the care. The 
individual must have the ability to make an 
informed decision. Adults with decision-
al capacity have the right to consent to or 
refuse medical treatment even if that deci-
sion would result in harm or in the individu-
al’s death. This right to refuse medical treat-
ment is protected by the due process claus-
es of the United States and New York State 
Constitutions.

A determination that a patient lacks 
capacity to make health care decisions must 
be made by the patient’s attending physician 
to a degree of reasonable medical certainty. 
The physician must note this finding in writ-
ing in the patient’s medical chart.  Notice of 
this determination must be served both on 
the patient, if there is an indication that he or 
she can comprehend such notice, and to the 
Health Care Agent, if one was appointed in a 
Health Care Proxy.  If there is no Health Care 
Agent appointed, then notice must be given 
to the person in the highest order of priority 
on the Surrogates list pursuant to the Family 
Health Care Decisions Act (FHCDA).

A Health Care Proxy is a document execut-
ed by an individual to appoint a “Health Care 
Agent” to make medical decisions on the indi-
vidual’s behalf in the event he or she is unable 
to make those decisions for him or herself due 
to incapacity. This document is only utilized in 
the event of such incapacity and if the individ-
ual is cognizant, the Health Care Agent will not 
have the authority to act. In New York, hospi-
tals are required to provide a standard Health 
Care Proxy form to all patients.2 However, the 
standard form is not always expansive and may 
fail to incorporate certain significant provi-
sions. For example, in addition to allowing an 
Agent to make medical decisions, the Agent 
may also be granted the authority to obtain 
medical records on the patient’s behalf. Many 

short forms that are 
provided by hospi-
tals are not compli-
ant with the Health 
Insurance Portabili-
ty and Accountability 
Act of 1996 (HIPAA) 
and therefore cannot 
allow such an autho-
rization.

In the event there 
is no Health Care 
Proxy in place, the 
FHCDA allows a 
“Surrogate” to make 
medical decisions on 
behalf of the patient. 
The list of priority 
as to who may act 
as a Surrogate is as 
follows: legal guard-
ian, spouse/domestic 

In order to valid-
ly execute a Health 
Care Proxy, it must Kim M. Smith 
be signed and dat-
ed by a competent 
adult who is over the age of eighteen, and in 
the presence of two witnesses. The witnesses 
must also sign and date the document, and 
they cannot be the nominated Agent (or suc-
cessor Agent). When appointing an Agent, 
the patient may not name multiple Agents to 
act simultaneously, but may name Agents to 
act in succession in the event the nominat-
ed Agent fails or refuses to act. The Health 
Care Proxy will stay in effect indefinitely 
unless and until it is revoked by the individ-
ual, which can be done in a number of ways. 
A subsequently executed Health Care Proxy 
automatically revokes the prior one. Alter-
natively, an individual can revoke the docu-
ment by notifying the Agent and the health 
care provider, either orally or in writing.

An appointed Agent in a Health Care 
Proxy has priority to make any and all health 
care decisions that the patient could have 
made were he or she of capacity, subject to 
any limitations in the document itself. That 
being said, the individual has the ability to 
enumerate restrictions on his or her Agent 
as it relates to the patient’s health care. Such 
limitations may include outlining specific 
types of medical treatments that the patient 
does not want, or restricting the Agent to 
making decisions only as it relates to life-sus-
taining treatment. Alternatively, these direc-
tions and limitations could be found in a 
patient’s Living Will, which is a separate doc-
ument that outlines his or her health care 
wishes as it relates to life-sustaining treat-
ments. The Health Care Proxy may also be 
broad enough to also include decisions relat-
ing to organ and tissue donations. 

These rules have additional requirements 
to that of the FHCDA in order to protect 
the intellectually disabled individ-uals 
which can often lead to confusion and 
delay.  Many believe that extending the 
FHC-DA to cover persons with intellectual 
disabil-ities, with special adaptations 
implement-ed from the Surrogate Court 
Procedure Act, would accomplish the public 
policy objective of serving the best interests 
of disabled indi-viduals. In such a case, it 
would make it easi-er for health care 
providers to follow the legal process as it 
would be the same for everyone, and it 
would gain equal treatment under the law 
for persons with intellectual disabilities.

Overall, practitioners should urge their 
clients to consider what their wishes would 
be in the event of a medical emergency. 
While the FHCDA provides an alternative to 
the appointment of a Health Care Agent if 
there is no Health Care Proxy, the Sur-
rogate under the FHCDA does not have all 
of the expansive powers that a Health Care 
Agent can have. This is an import-ant 
distinction during a crisis that should be 
taking into consideration.
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the FHCDA, if there is no Health Care Proxy, 
and no one to act as the Surrogate, certain 
health care providers may make the patient’s 
medical decisions, whereas the Court would be 
the last resort.  The scope of authority of a Sur-
rogate is subject to decision-making standards 
and limitations in the FHCDA but the Surro-
gate does have the authority to make any and 
all health care decisions that the patient could 
have made.3 

The Surrogate should carry out the 
patient’s wishes, if known, and include the 
patient’s religious and moral beliefs.4 If such 
wishes are not known, and after reasonable 
due diligence, then the Surrogate shall act 
in the patient’s “best interest.” When deter-
mining a patient’s “best interest,” one has to 
consider not only the medical condition of 
that patient, but the dignity and uniqueness 
of that individual, the possibility and extent 
of preserving that patient’s life, the relief of 
the patient’s suffering, and the restoration 
or improvement of the patient’s health. 
Addi-tionally, if a patient has made a prior 
deci-sion either orally or in writing with 
regards to a proposed health care, the 
consent of the Surrogate is not required, but 
it must be doc-umented in the patient’s 
medical record.
  Furthermore, certain rules apply when 
incapacity is due to a developmental dis-
ability. The FHCDA does not apply to intel-
lectually disabled individuals; instead, such 
decisions are governed by the Health Care 
Decisions Act for Persons with Intellectu-al 
Disabilities.5 

1. Public Health Law Â§ 2963.
2. Public Health Law Â§ 2991.
3. Public Health Law Â§ 2994-d(3)(i).
4. Public Health Law Â§ 2994-d(4).
5. SCPA Â§ 1750-b.




